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RECOMMENDED DECISION ON MOTION TO SUPPRESS

Juan Cadtillo, dso known asLuisArroyo, Jr., charged with knowingly and intentionally possessing,
with intent to digtribute, a substance containing cocaine in violation of 21 U.S.C. § 841(a)(1) and
841(b)(1)(C) and being a felon in possession of a firearm (a Norinco modd SKS and ammunition) in
violation of 18 U.S.C. 88 922(g)(1) and 924(a), see Indictment (Docket No. 1), seeks to suppress
statements made and evidence seized following awarrantlessentry of hishomein Lewiston, Maine, on July
14, 2004. See generally Motion To Suppress Evidence (“Motion To Suppress’) (Docket No. 27). An
evidentiary hearing was held before me on February 7, 2006 at which the defendant gppeared with counsd.

Immediately following the close of evidence, counse were afforded the opportunity to argue ordly.
Counsel for the defendant chose to supplement his paperswith brief ord argument. | now recommend that
the following findings of fact be adopted and that the Motion To Suppress begranted in part and denied in
part.

|. Proposed Findings of Fact



On July 14, 2004 a group of federd drug agents and Lewiston, Maine police officers set up
aurveillance of the home of the defendant at 187 Pine Street in Lewiston, Maine (187 Ring’).
Approximately one or two weeks earlier, Lewiston Police Department (“LPD”) officer Gregory Boucher,
who had been assigned since early 2004 to afedera Drug Enforcement Agency (“DEA”) task force based
in Portland, Maine, had learned from aconfidentid informant with whom he had been dedling for some time
on alarge case and whom he had found very reliable (“Cl #1”) that Luis Arroyo of 187 Pine Street was
deding cocaine. Cl #1 told Boucher that Arroyo was amale of Latino descent and average height and
weight who wasliving at that location with his cousin or another family member. Cl #1 further related that
he had been to “Luis' s’ house on cocaine-buying trips on one or two occasions with another maewhom
the task force was investigating a thetime. Findly, on July 11 or 12, 2004 CI #1 told Boucher that an
associate of Cl #1's who was one of Arroyo’'s customers and who had been to 187 Pine on numerous
occasionsto buy cocaine (“ Source#2") had been threatened by Arroyo once or twice. Specifically, Cl #1
told Boucher that Source #2 had told him that Arroyo had placed aknife against Source #2' s finger and
threatened to cut it off if Source #2 did not pay Arroyo $1,000 that Source #2 owed him.

Cl #1 was not Boucher’s only source of information regarding activities at the defendant’ s home.
Boucher, who himsdlf lives and owns property inthevicinity of 187 Pine, had been gpproached by at least
two peoplewho lived in close proximity to the defendant’ s residence who informed Boucher that they had
observed large amounts of foot traffic in and out of the home, with people staying for only short periods of

time. Boucher aso personally observed this activity and saw individuas whom he knew to be drug users

! On cross-examination, Boucher acknowledged that, in violation of the terms of CI #1's contract as an official confidential
informant, Cl #1 did not obtain authorization from police to participate in the cocaine-buying tripsto 187 Pine. However,
Boucher testified that in the street-level drug world these sorts of things happen, and that this particular rule-bregking did
not undermine hisbelief in Cl #1'sreliability.



vigting the resdence. Findly, on July 12, 2004 Boucher received a cdl from Wayne Clifford, an LPD
officer assgned to a plainclothes division known asthe Selective Enforcement Team, or “SET,” that he had
been told by yet another source (“Source #3”) that Source #3 had purchased drugson severd occasions
from“Luis’ a 187 Pine and that “Luis’ was adangerous guy. Clifford and Boucher decided to set up a
joint surveillance of 187 Pine by members of the DEA task force and the SET.

At approximately 2 p.m. on July 14, DEA task force agent Steven Thibodeau parked avan, in
which were secreted severd officers, across the street from 187 Pine? Earlier that day, participating
officershad been briefed regarding reported activities at theresdence. Pine Street isaone-way street, and
the van was parked near itsintersection with Bradley Street. Boucher occupied thefront passenger sedt; in
the rear wereseverd others, including DEA task-force agents Ernest MacV ane and Chris Godbout. Tinted
windows and curtains shielded the officers from public view. Thevan'soccupantsremained intouchwith
LPD officers, some of whom were maintaining “mobile survellance,” through radio communicetions. The
defendant’ sresidence was surrounded on both sides by three- or four-story buildingsthat were closetothe
curb. Hisresidence, however, was set well back from the street, with athirty- or forty-foot-long driveway,
and partidly tucked behind one of the adjacent buildings. From hisvantage point in thefront seet Boucher
could not see the front door of 187 Pine, which was gpproximately ninety-fivefeet from thevan. Hewas
awarethat 187 Pine aso had aside door leading to afenced-in courtyard and then to aparking ot fronting
Bradley Street, dthough he could not see the side door, either.

After five or ten minutes Boucher heard one of the agentsin therear of thevan report that acar had

pulled up behind the van and a mae had exited and headed for 187 Pine while two other people, amde

2 For ease of reference, | shall refer to both drug-enforcement agents and L PD officers collectively as “ officers.”



and a femde, remained in the car. MacVane was able to, and did, personaly observe these events.®
About three minutes|ater Boucher spotted amad e exiting an dleyway between two other buildings, 191 and
193 Pine Streset, that were on the same side of the Street as 187 Pine but closer to the intersection with
Bradley Street. MacVane dso observed amale waking briskly across Pine Street in the direction of the
car parked behind the van. He cdled out that this was the same mae who had just entered 187 Pineand
that he (the mae) had something in his hand that appeared to be a plastic baggie. Both Clifford and LPD
Officer Richard Stanton, who were conducting surveillance fromaseparate vehicle, overheard thisreport
viaradio. Themae reentered the parked car, which pulled out in front of the van and made aleft turn onto
Bradley Street. On Boucher’ singtruction, Thibodeau followed thevehicle. From Bradley Street it turned
onto Ash Street. It had not gone far when Boucher observed itrall through ared light at the corner of Ash
and Bates streets without stopping. He observed no other traffic violations. Boucher radioed for anLPD
officer in amarked cruiser to stop the car. Approximately eight blocksfrom 187 Pine, LPD Officer Trent
Murphy did so. MacVane approached the mae whom he had observed entering and exiting 187 Pine,
while Boucher approached the second maleoccupant of thecar. AsMacVanedrew near, he observed the
mae whom he had targeted for questioning moving around in the backseat. He could not seethemae's
hands, causing him concernfor hissafety. He ordered themae out of the car, commanding, “ Give me your
cocaine” and faced him with an outstretched hand. The mde, who identified himsdf as Philip Tarmey,
responded, “It's in my pocket.” Tarmey hestantly retrieved a knotted plastic sandwich bag containing
white powder from a pocket on the leg of his cargo pants and gave it to MacVane. By thistime Stanton

had joined MacVane. Tarmey told both officersthat he had purchased the cocaine at 187 Pinefor twenty

® At hearing, MacVane testified that he remembered seeing the male walk to the front door of 187 Pine, which was clearly
(continued on next page)



dollarsfrom adark-skinned mae. Tarmey, who seemed to both MacV ane and Stanton to be reluctant and
to MacVaneto be afraid, declined to say any more, commenting thet the sller would kill him. In Stanton’s
presence, MacV ane conducted animmediate chemical field test of the substancein the baggie, which tested
presumptively postive for the presence of cocaine. One or moreuniformed LPD officerstook Tarmey to
the LPD dation.

Following this roadside stop, whichlasted about fifteen minutes, membersof the surveillanceteam
regrouped, meeting in the parking lot of anearby businessfor about ten minutes. MacV anereported that he
had received cocaine from Tarmey and, dthough Tarmey was reluctant to disclose its source because he
was in fear the supplier would kill him, he had confessed that he had obtained it at 187 Pine. The
survelllance team decided to “secure’ 187 Pine and gpply for awarrant to searchit. At about 3 p.m. the
team entered theresdence. Boucher and Stanton stationed themselves at the Sde door, while severd other
officers, at least some of whom had guns drawn and some of whom werein uniform, approached the front
door. Those at the front knocked and identified themselves as police. Upon hearing no response, they
attempted to break down the front door with a battering ram but were unable initidly to do so. Boucher
and Stanton, overhearing this difficulty, separately broke in through the sde door and met up insde the
home with fellow team members, who had just succeeded in breaking in through the front door. Officers
and agents commenced a protective sweep. MacV ane swept through the kitchen, bathroom and living room
downgtairs. Stanton and Clifford were among those whowent upstairs, while Boucher remained onthefirst

floor in the kitchen area, monitoring the front door for potential cocaine customers.

visible from his position in the rear of the van, but could not recall having seen him actually enter the residence.



Officerswho went upgtairs discovered aman, awoman and two children in abedroom and ordered
the adultsto the floor to be handcuffed. Initidly, a least some of the officers had gunsdrawn. Clifforddid
not point hisweaponat the occupants but, cons stent with standard practice, heldit at “low-ready” until the
two adults were handcuffed. MacVane went upstairs, where he observed one or two children running
around and two adults, aman and awoman, lying on their somachs on the floor with their hands handcuifed
behind them. The man — the defendant — was escorted downstairs to the kitchen area, whilethefemae—
his girlfriend Luemily Mdendez — was left upstairs with the children. It is standard practice to separate
inhabitants of a house after they are taken into custody.

Oncethe sweep ended and the two adult occupants of the resi dence had been handcuffed, Boucher
moved the van and obtained an evidencekit. Hethenset up an evidence sation at thekitchen table of 187
Pine. MacVane approached the defendant, introduced himsalf, showed the defendant his credentids, asked
him his name and, in the presence of Thibodeau, read him Miranda warningsfrom astandard-issue task-
force card.* Thibodeau heard and saw (i) MacVane read the defendant Miranda warnings from the
standard-issue card, and (ii) the defendant agree to waive his Miranda rights and spesk to the officers.
MacVane asked the defendant where he kept the cocaine. The defendant, who informed MacVane he
resided at 187 Pine with his girlfriend, eplied that the cocaine was in his bedroom closet upstairs.
MacVane asked if he could search the closet, and the defendant said yes. MacVane, accompanied by
Thibodeau, went upstairs and peered into the closet, immediately spotting one or two knotted plastic bags

containing white powder. MacVane cdled Boucher to come upstairs. Boucher did so, and MacVane

*Per Miranda v. Arizona, 384 U.S. 436 (1966), an accused must be advised prior to custodial interrogation “that he hasthe
right to remain silent, that anything he says can be used against him in acourt of law, that he hasthe right to the presence
of an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so
desires.” Miranda, 384 U.S. a 478-79.



showed him a bag that he said he had retrieved from an upstairs closet. MacVane told Boucher he had
received consent from the defendant to search thecloset. MacVanefidd-tested the powder. Thetest was
positive for the presumptive presence of cocaine.

MacVane and Stanton then left 187 Pine and went to L PD headquarters, where Stanton weighed
the plastic baggie or baggies retrieved from the closet and, with assstance from MacVane, drafted an
affidavit in support of arequest for asearch warrant. Theaffidavit dated, in relevant part, that Stanton had
probable causeto believe the crime of unlawful trafficking in scheduled drugswastaking place at 187 Pine
and that evidence of that crime was located within the resdence inasmuch as:

2. On 07-14-2004 [Stanton] met with TFA Gregory Boucher of the New England
H.I.D.T.A. During [their] meeting TFA Boucher advised [Stanton] that he had
information from aconfidential source known heregfter asthe (CS) that two males
of Dominican descent were sdlling large amounts of cocainefrom 187 Pine Street.

3. TFA Boucher aso told [Stanton] that he has received information from neighbors
living in the area. of 187 Pine [S]treet that detailed an unusua amount of vehicular
and pedestrian traffic at 187 Pine Street. According to TFA Boucher, the people
vigting 187 Pine Street only vist for ashort time and arrive a dl hours of the day
and night. [Stanton], based on [hig training[,] education and experience],]
know{g| that thistype of activity is condstent with drug trafficking.

4, On 07-14-2004 [Stanton], dong with agents of the federa Drug Enforcement
Adminidration (DEA) and the Lewiston Police Department (LPD)[,] conducted
survelllance a 187 Pine Street.  During the survelllance detail, TFA Boucher
advised [Stanton] that severd persons were observed entering and exiting the
resdence in short intervals of time.

5. TFA Ernest W. MacVane 11 of the DEA then told [Stanton] that he observed a
white mae enter 187 Pine Street.  The white male was observed entering the
res denceth[rJough the main entryway, which was accessed from Pine Street. The
white mde visted the resdence for gpproximately 3 minutes and was then
observed exiting the residence.

6. The white male was observed as he walked from the residence towards Pine
Street. While hewaswaking, TFA MacVane observed the white mae carrying
what seemed to be a plastic baggie. The white male entered the rear seat of a



10.

11.

sndl car on Pine Street, which was occupied by a femae driver and a mae
passenger.

Agents maintained congtant surveillance of the passenger car asit traveled from
Pine Street to Main [Sltreet. During surveillance the passenger car was observed
rolling through stop signs and changing lanes without Sgnding, (violation of Maine
traffic laws). The Passenger was stopped by the Lewiston Police Department on
the Corner of Main Street and Middle Street.

TFA MacVane observed the white mae in the rear passenger seat moving about
theinterior of the vehicle in afurtive manner congsten[t] with concedling evidence
and[/]or wegpons. TFA MacVane told the white male to exit the vehicle. Once
outside the vehicle, TFA MacVane asked the white mae to “turn over your
cocane’[;] the white mae stated, “It[’]s in my pocket”. TFA MacVane then
recovered gpproximately 1-gram of cocaine.

[Stanton] positively identified the white male who was observed by agents as he
exited 187 Pine Street as [redacted] with his Maine State photo drivers license.
[Redacted] told agentsthat he purchased the cocaine, which wasrecovered from
his pocket[,] from 187 Pine Street during his recent brief vist. [Redacted] told
agents that he had purchased the cocaine from a dark skinned mae for $20.00.
[Redacted].

Agents responded to 187 Pine Street to secure the residence in anticipation of a
search warrant.  The residence was secured secondary to the large amount of

pededtrian traffic in and out of the residence. Agentsfeared that cocaine would
continuoudy be distributed from 187 Pine Street, thus reducing the amount of

cocainelevidence a the resdence and placing the community &t greater risk. While
securing the resdence, agents identified Louis ARROY O as an occupant and
tenant of the resdence. ARROY O advised that he resides at the residence with
Luemily MENLENDEZ. ARROYO was advised of his rights pursuant to

Miranda. ARROY O waived hisrightsand told agentsthat hewasin possession of

cocaine. ARROY O told TFA MacVanethat his cocaine wasin []his closet and
further granted limited consent to search the closet. Upon searching the clost,
TFA MacVane recovered approximately 1-ounce of awhite powdery substance
(later weighed at the LPD as 33 grams of white substance) in acdlear plagtic baggie.
The suspected cocainewas chemicdly field tested by TFA MacVane and resulted
in the positive result for the presumptive presence of cocaine.

In spesking with MDEA S/A Roland Godbout, /A Godbout advised that
[redacted] is known by the agency as being involved with the digribution of
cocaine and cocaine base in the Lewiston-Auburn aress.



12. On or about 07-12-2004 [Stanton] received information from an anonymous
source (AS) that a Dominican maleat 187 Pine Street wastrafficking drugsand is
in possession of afirearm. Currently LPD officers and agents of the DEA have
secured 187 Pine Street pending the application for a search warrant.
Defendant’ s Exh. 4 111 2-12.
The affidavit contained nodetails about Boucher’ spersond, familid or financid interestsinthe Pine
Street neighborhood. Boucher testified that thisinformation was omitted because he and other officerswere
confident it was unnecessary to establish probable cause and because he did not want to reved any
information thet might jeopardize the safety of CI #1 or anyone living in the vicinity of 187 Pine.
While at the LPD gation, MacVane and Stanton again spoke with Tarmey. At approximately 4
p.m. Stanton read Tarmey his Miranda rights, which Tarmey waived inwriting. See Defendant’ sExh. 3.
Tarmey then provided awritten satement thet differed materidly from the satement he had given MacVane
at theroadsidestop. Seeid. Inhiswritten statement, Tarmey stated that after retrieving hiskeys(from 187
Pine) he was pulled over with afriend’ smother, whereupon an officer found asmal bag of cocaineon him.
Seeid. Hiswritten statement omitted any mention of having obtained the cocaine a 187 Pine. Seeid.”

Either just before or just after MacVane and Stanton |eft 187 Pine to go to the LPD dation, two

other officers arrived: specia agent Trevor Campbell of the Centra Maine Violent Crime Task Force

® The defendant subpoenaed Tarmey to appear as awitness at his suppression hearing. Tarmey testified that he did visit
187 Pine on July 14, 2004, but did so for the sole purpose of retrieving keys he had left there. He stated that when he
departed 187 Pine the only thing he had in his hand was the keys. Heflatly denied having purchased cocaine that day at
187 Pine or having told police that day that he had done so or that he was afraid of the seller. He further denied that the
defendant, whom he knew as*“Lee,” was his drug dealer or that he was aware the defendant sold cocaine. He described
the defendant as an acquai ntance whom he met when he sold him a dog and with whom he had occasional drinks. He
testified that prior to July 14, 2004 he had been regularly using cocaine but had entered rehabilitation. Hetestified that,
upon his discharge from rehabilitation on July 13, 2004 he “slipped” and bought cocaine that evening (from someone
other than the defendant) but did not useit all up that night. Hetestified that the cocaine baggie was aready in his pants
pocket when he entered 187 Pine. Thetestimony of Tarmey, then aregular cocaine user, that the defendant was merely an
acquaintance and that he visited him on July 14, 2004 solely to retrieve keys strains credulity. To the extent there could
be adoubt, Clifford testified that after LPD officers stopped the car in which Tarmey wasriding on July 14, he approached
the driver, Barbara Tatu, whom he knew personally, and Tatu told him she was aware that Tarmey had been to 187 Pineto
(continued on next page)



(“CMVCTF’) and his fdlow CMVCTF member Christopher Clifford, a deputy United States marshd.
Earlier that day Campbell had been informed by Source #2, with whom he had been directly dedling, that
Arroyo had threatened him. Specificaly, Source #2 told Campbell that two Hispanic men a 187 Pine,
whom he believed were brothers, had threatened him by placing an assaullt rifle to his head with a potato
affixed to its end. Campbell surmised that the potato had been attached to the rifle for the purpose of
dlencing any shot fired. Approximately fifteen minutesafter Campbell learned thisinformation, Christopher
Clifford phoned him to request that he report to 187 Pine.

After Campbell and Christopher Clifford arrived at 187 Pine, Meendez and the children were
permitted to leave the house. Thibodeau escorted the defendant, who remained handcuffed, toacouchin
the living room. During this intervd Campbell, Christopher Clifford and Thibodeau questioned the
defendant. Among other things, Thibodeau inquired what illegd items agents could expect to find whenthey
searched the house. The defendant told Thibodeau he would find a rifle in the basement that he (the
defendant) was holding for a friend. Campbell asked the defendant if he had handled the rifle, and the
defendant said hehad. Campbell then inquired what the defendant intended to useit for; the defendant said
target practice.

MacV ane and Stanton presented their search-warrant request and affidavit to ajustice of the peace,
who granted it a 6:15 p.m. They returned Straightaway to the residence, whereupon a search was
conducted. MacV ane searched the upstairs bedroom closet more thoroughly, locating additiona bags of
cocaine strewn haphazardly amid the closet’ s contents— atota of about ten bagsindl. He confronted the

defendant with this discovery, saying, “1 found the rest of your cocainein the closet. Let meguess. You

purchase cocaine.

10



heard us coming and you threw it in the closet?” The defendant confirmed that he had. All of the bags
found in the closet were knotted, with excess packaging cut away. The bag retrieved from Tarmey was
aso knotted but did not have excess packaging cut awvay. Other officersand agents seized additiond items.
Wayne Clifford found aplastic sandwich bag filled with white powder in abedroom dresser drawer and a
digita scadecommonly used to weigh contraband. Camphbd retrieved an SKS assault rifleand ammunition
clip from behind awashing machine in the basement, and an LPD officer, Brian Rose, found a.40-caliber
magazine for apistol under a bed.

By dl accounts, the defendant was very cooperative with officerson July 14, 2004. Hewasaso
described as gentlemanly and as cdm. Christopher Clifford overheard him saying something to the effect,
“I'll tdl you anything you want to know. Just let my wife go.” No one searched the home prior to
MacVane's search of the closet, and no one searched it in between that time and the time officers and
agents procured a search warrant.®

Il. Discussion

The defendant advances Sx arguments in support of the ingtant motion:

1 Certain information presented in the Stanton affidavit was obtained asaresult of anillega
entry of the defendant’s home. See Motion To Suppress at 4-5. Asaresult, that information must be
excised in determining whether the affidavit supplies probable cause for the requested search of 187 Pine.
Seeid. a 5. If the search warrant as edited does not supply the requisite probabl e cause, evidencefound

during the search must be excluded fromtrid. Seeid. Inaddition, evidence (both tangible and statements)

® Although, in the Motion To Suppress, the defendant contended that police had eaten his food whilein his home and
had been physically abusive to him, see Motion To Suppress at 2, officers who testified denied that they had either
personally done these things or observed anyone else doing so. There was no evidence to thecontrary. | find that none
of the officers or agents who were present in the defendant’ s home on July 14, 2004 physically abused him or ate hisfood.
(continued on next page)
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found during the “warrantless search” —that is, prior to issuance of the search warrant— must be excluded
fromtrid. Seeid. The defendant describesthis classof evidenceasconggting of hisidentity, hispresence
a the house, his statement that he lived at the house, his statements evidencing knowledge of the cocainein
the house and the cocaine itsdlf. Seeid.

2. The defendant is entitled to a hearing pursuant to Franksv. Delaware, 438 U.S. 154,
155-56 (1978), on the bass of a substantial showing thet the Stanton affidavit contains fa se satements
made with knowledge of their falsity or reckless disregard for the truth. Seeid. at 5-7.

3. The Stanton affidavit, when stripped of the fruits of theillegd entry and fdse Satements,
does not support afinding of probable cause. Seeid. at 8-9.

4, The defendant was arrested without probable cause, and dl evidence gathered asaresult of
his unlawful arrest should be excluded asfruit of the poisonoustree. Seeid. at 9-10 (daiting Wong Sun v.
United Sates, 371 U.S. 471 (1963)). That evidence, he explains, condgsts of his presence at the house,
his statement that he lived at the house, his statement that he knew where the cocaine was located and the
cocaine found in the closet. Seeid.

5. The defendant was subjected to custodid interrogation without benefit of Miranda
warnings. Seeid. at 10-11. Accordingly, he argues, his statement that exhibited his knowledge of the
locetion of the cocaine, as well as the cocaine itsdf, must be suppressed from evidence during trid and
extracted from the Stanton affidavit in determining whether the affidavit established probable cause for the

requested search. Seeid. at 11.

12



6. Any confession by the defendant regarding thelocation of drugsand consent to searchwes
involuntary. Seeid. at 11-14. Asareault, he contends, neither any such confession nor any evidence
gathered pursuant to the purported consent can be admitted into evidence a trid. Seeid. at 11.

The defendant’ s second point no longer isinissue; | ruled againgt hisrequest for aFranks hearing.
See Docket Nos. 34, 44. With respect to the remaining points, | determine that:

1. The warrantless entry of the defendant’ s home on July 14, 2004 wasillegd.

2. Pursuant to Wong Sun, the fruits of an illegd entry must be suppressed unless the
government can demongtrate that an exception applies. See, e.g., United Statesv. Rivas, 157 F.3d 364,
368 (5th Cir. 1998) (“Under the ‘fruit of the poisonous tree’ doctrine, dl evidence derived from the
exploitation of anillega search or saizure must be suppressed, unlessthe Government showsthat therewas
abresk inthe chain of events sufficient to refute the inference that the evidence was aproduct of the Fourth
Amendment violation.”); United States v. Bienvenue, 632 F.2d 910, 913 (1t Cir. 1980) (“Evidence
obtained directly or indirectly from aviolation of thefourth amendment is not admissble against an accused
a trid. However, the exclusonary sanction of this ‘fruits of the poisonous tree’ doctrine has severd
exceptions, including theindependent source rule and theinevitable discovery doctrine.”) (citationsomitted).

3. The defendant has described the fruitsof theillegd entry as: “theidentity of Mr. Cadtillo, his
presence at the house, his statementsthat he lived at the house, his statements evidencing knowledge of the
cocanein the house, and the cocaineitself” —dl of which were described in paragraph 10 of the Stanton
affidavit. See Motion To Suppressat 5; Defendant’s Exh. 4 10. Thisis inmy view, afar description of
thefruits of theillegd entry, al of that evidence having been obtained asaresult of theillegd incurgoninto

the home. SeeUnited Statesv. Scott, 270 F.3d 30, 44 (1st Cir. 2001) (evidenceis“fruit” if “theillegdity
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is a least the ‘but for' cause of the discovery of the evidence.”) (citation and internal quotation marks
omitted)

4, Even after excisng from the Stanton affidavit information gleaned as aresult of theillegd
entry (i.e., paragraph 10), the affidavit conveys probable causeto believe asearch of 187 Pinewould turn
up evidence of the crime of illegd drug trefficking. The government hence carries its burden of
demondtrating that evidence seized pursuant to the search warrant is admissible.

5. With respect to tangible evidence saized prior to issuance of the search warrant— namely,
the one or two cocaine baggies MacV aneretrieved from the defendant’ s closet prior to seeking awarant—
the government carries its burden of proving inevitable discovery. This evidence henceis admissible.

6. With respect to the remaining fruits of theillegd entry that the defendant has identified —
officers discovery of his presence in the house and hispre-warrant statements concerning hisidentity, the
fact of hisresdence at 187 Pine and his knowledge of the presence of cocaine therein — the government
offers no rdevant argument why an exception to the Wong Sun rule should obtain. That evidence
accordingly is inadmissble.”

A. lllegal Entry

It is black-letter law that police may not invade the sanctity of a person’s home without a search
warrant absent both (i) probable cause to believe that evidence of a crime will be found within and (ii)
exigent circumdances. See, e.g., United Sates v. Samboy, 433 F.3d 154, 158 (1st Cir. 2005) (“Itisa

wedl-established principle of Fourth Amendment law that warrantless searches insde a home are

"1 need not, and do not, reach the defendant’ s alternative bases for suppression: that (i) he was arested without probeble
cause, (ii) he was not afforded the benefit of Miranda warnings, and (iii) his confession regarding cocaine and limited
consent to search his closet were involuntary. The defendant seeks no additional relief as a result of these alleged
(continued on next page)

14



presumptively unreasonable. Even with probable cause to believe that evidence of a crime will be found
within aprivate dwelling, the condtitutiona protectionsafforded to anindividua’ s privacy interest in hisown
home outweigh[] the government’ sinterest in crime prevention. Nevertheless, awarrantless entry into a
person’ s dwelling may be permitted if ‘ exigent circumstances arise.”) (citations omitted).

Asthe Firg Circuit recently emphasized in a case highlighted at hearing by defense counsd, the
practice of entering adwelling to “freeze’ (that is, secure) the scene pending grant of asearch warrantfdls
congderably short of meseting this exacting standard:

At least some members of the Boston Police Department may have mistakenly bdieved

that they werefree, absent asearch warrant or exigent circumstances, to enter adwellingin

order to“freeze” the scene. Thedigtrict court was quite correct to state strongly that thisis

not the law:

There is no question that the police had no right to “freeze” the Quincy
gpartment where that meant entering it, looking around, searching, al the
while ogtengbly waiting for someone to get awarrant. Nothing in First
Circuit or Supreme Court case law remotely justifies such a step. Nor
should it. Searching without a warrant, on the assumption that the
magistratewill no doubt agreewith the officersthat thereis probable cause
to search that location a that time, makes a mockery of Fourth
Amendment protection. The warrant, and the review it requires, is
reduced to atechnicdity.
United Statesv. Dessesaure, 429 F.3d 359, 370 (1<t Cir. 2005) (quoting United Statesv. Dessesaure,
314 F. Supp.2d 81, 92 (D. Mass. 2004)).°
Oneisleft with the unmistakableimpressionthat in this case, asin Dessesaure, officers effectuated

awarrantless entry of the defendant’s home for the purpose of “freezing” a scene. Asthe Firg Circuit

transgressions, and my conclusions regarding the validity of the search warrant and the applicability of exceptionsto the
Wong Sun exclusionary rule would not change were | to take theminto consideration.

8 This observation was dictum, the government not having challenged the district court’ sfinding of illegal entry. See
Dessesaure, 429 F.3d at 365. Nonetheless, one can confidently assume that were thisissue squarely presented, the First
Circuit would espouse the same view it went out of itsway to proclaim in no uncertain terms in Dessesaure.
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observed in Dessesaure, the god of a“freeze’ isto secure alocation to prevent destruction of evidence
whileasearchwarrantisbeing obtained. Seeid. at 363. Thiswasprecisey what officersintended to do at
187 Pine pending issuance of a search warrant. Both Boucher and MacVane, key players on the day in
guestion and credible witnesses, testified that upon regrouping following the roadside stop of the Tarmey
vehicle the surveillance team decided to return to 187 Pine to “secure’ it while gpplying for a search
warrant. Tdlingly, Stanton stated in his searchrwarrant affidavit drafted later that day:

Agents responded to 187 Pine Street to secure the residence in anticipation of a search

warrant. The residence was secured secondary to thelarge amount of pedestriantrafficin

and out of the resdence. Agents feared that cocaine would continuoudy be distributed

from 187 Pine Street, thus reducing the amount of cocaine/evidence at the residence and

placing the community a greater risk.

Defendant’s Exh. 4 91 10.

The government struggles to cram this square peg into the round hole of exigent circumstances,
relying on the well-recognized exigency of possible imminent destruction of evidence. See Government’s
Objection to Defendant’ s Motion To Suppress, etc. (“Objection”) (Docket No. 32) a 7-8. Nonetheless,
asthe government itsdf notes, “ The question ‘iswhether thereis such acompe ling necessity for immediate
action aswill not brook the delay of obtainingawarrant.’”” 1d. at 7 (quoting United Statesv. Cresta, 825
F.2d 538, 553 (1st Cir. 1987)). Such compelling circumstancesexist if officers have reason to believe that
suspectsor their confederates have “ discovered the congableisclosing in[.]” United Statesv. Gerry, 845
F.2d 34, 36 (1st Cir. 1988).

Here, in contragt to the imminent-destruction line of casdaw, the government has offered no
evidence suggesting that officers could have harbored areasonabl e belief that the defendant wasawarethey

wereclosng in (for example, that he had recognized the surveillance van or had been tipped off to Tarmey’s

arest) and, therefore, destruction of evidencelikely wasimminent. Compare, e.g., Samboy, 433 F.3d at

16



158-59 (exigency existed, judtifying entry of defendant’ s gpartment, when police knew drug courier had
been arrested and therefore had not returned or contacted defendant and police received no response after
knocking on defendant’s door and announcing their presence); Gerry, 845 F.2d at 35-37 (exigency
exiged, judtifying protective sweep, when officersheard noises believed to be human voices emangingfrom
premisesfollowing arrest in vestibule of suspect in methamphetamine- manufacturing operation) ; Cresta, 825
F.2d at 552-53 (exigency exiged, judifying warrantless entry of appelants hotd room, when agents
harbored reasonable belief that marijuana- distribution confederatesarrested at different hotel had used two-
way radio to warn appellants); seealso, e.g., United Statesv. Torres, 274 F. Supp.2d 146,156 (D.R.I.
2003) (“In narcotics cases in particular, the Firgt Circuit and other courts have consstently found exigent
circumstances to exist where there is specific evidence that a supplier of drugs has either detected police
survelllance, or is acting nervoudy, or is expecting his confederate to return at a particular time and would
therefore likely flee or dispose of the evidenceif his arrested confederate did not return promptly. Where
the Government wantsto hang its hat, thereisno hook. Specific evidenceis smply not present inthiscase.
No matter how hard this writer tries, there is Smply no way to read the evidence presented by the
Government as anything other than agenerdized fear with no factud bassto support it. This Court cannot
and will not contort the record to find an exigency where none exists.”) (citationsand internd punctuation
omitted) (emphesisin origind).
Thebottom line: Officers forced entry of the defendant’ shomeon July 14, 2004 for the purpose of
“securing” it pending issuance of a search warrant contravened the dictates of the Fourth Amendment.
B. Validity of Search Warrant
Asthe defendant observes, see Motion To Suppressat 5, 8-9, one consequence of theillegd entry

effectuated in thiscaseisthat items seized pursuant to the seerch warrant areinadmissible unlessthe Stanton
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affidavit, purged of the tainted information, continuesto supply probable cause for issuance of thewarrant,
see, e.g., Dessesaure, 429 F.3d at 367 (“[W]hen faced with a warrant containing information obtained
pursuant to anillega search, areviewing court must excise the offending information and evauate whether
what remainsissufficient to establish probable cause.”); United States v. Woodward, 173 F. Supp.2d 64,
67 (D. Me. 2001), aff'd, 43 Fed. Appx. 397 (1st Cir. 2002) (“When a court reviews an afidavit from
which uncongtitutionaly seized evidence has been excised, it must independently determineif such probable
cause remainswithinthe affidavit that aneutral magistrate would have issued the subject warrants.”) (atetion
omitted).®

Probable causefor issuance of awarrant “ exissswhen the affidavit upon which awarrant isfounded
demongratesin sometrustworthy fashion thelikelihood that an offense has been committed and that thereis
sound reason to believethat aparticular search will turn up evidenceof it.” United Statesv. Schaefer, 87
F.3d 562, 565 (1t Cir. 1996) (citation and internal quotation marks omitted). Theissuing magistrate must
look to “the totdity of the circumstances indicated [within the four corners of] a supporting affidavit” to
asess the existence vel non of probable cause. 1d. | readily conclude that, even with paragraph 10
excised, a neutrd magisrate till would have issued the warrant in question here. Even as redacted, the
Stanton affidavit conveys that:

1. Boucher had learned from a confidential source that two maesof Dominican descent were

sling large amount of cocaine from 187 Pine. See Defendant’s Exh. 4 9 2.

® The First Circuit has left open the question whether any deference should be paid to an issuing magistrate’s
determination of probable cause in circumstances in which the reviewing court expunges information from a search-
warrant affidavit after the fact. See Dessesaure, 429 F.3d at 368 n.8. Here, asin Dessesaure, | have given the defendant
the benefit of the rule favorable to him and have not relied on any presumption in favor of the correctness of thedecison
to issue the warrant based on the Stanton affidavit as originally presented. Seeid.
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2. Boucher had received information from personsliving in thevicinity of 187 Pinethéat there
was an unusud amount of vehicular and pedestrian traffic there, with peoplevigting only for short periods of
timeand arriving a al hours of the day and night— activity that Stanton believed, cons sent with histraining,
education and experience, was consstent with drug trafficking. Seeid. 3.

3. Stanton and other officers had conducted surveillance of 187 Pine earlier that day, during
which they had observed awhite mae entering 187 Pinethrough itsmain entryway and exiting theresdence
goproximately three minutes later, carrying what gppeared to be aplagtic baggie. Seeid. 11 4-6.

4, Officersfollowed the car carrying the male, obsarving traffic violationsfor which the car was
stopped at the corner of Main and Middle streets by an LPD officer. Seeid. §7. MacVane observed the
white mae moving about the interior of the vehicle in afurtive manner, consstent with concealing evidence
or weapons. Seeid. 8. He ordered the white mae to get out of the vehicle and turn over his cocaine.
Seeid. Themde sad the cocainewasin his pocket, and MacV ane recovered gpproximately one gram of
cocaine. Seeid. Themadetold agents he had purchased the cocaine during hisrecent brief vidt to 187 Pine
from adark-skinned male for $20. Seeid. 9.

5. A Maine Drug Enforcement Agency (“MDEA”) agent had advised Stanton that the white
male was known to the MDEA as being involved with the distribution of cocaine and cocaine baseinthe
LewistorrAuburn area. Seeiid. §11.

6. On or about July 12, 2004 Stanton had received information from an anonymous source
that a Dominican male a 187 Pine was trafficking drugs and was in possession of afirearm. Seeid. 12.

The defendant posits that, in the absence of information concerning informants' reliability, thereis
insufficient information to support probable cause for asearch of thehouse. See Motion To Suppress at 8-

9. However, asthe Firgt Circuit has observed, an affiant need not necessarily assess (or otherwise vouch
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for) the credibility of informants to demondrate probable cause for issuance of a warrant. See, e.g.,
Schaefer, 87 F.3d at 566 (“[A]ninformant’ staes need not invariably be buttressed by extensve encomia
to hisveracity or detailed discussonsof the source of hisknowledge. Whilean informant’ struthfulnessand
basis of knowledge are highly relevant in determining the vaue of his report, the [Supreme] Court has
cautioned that these e ements should [not] be understood asentirely separate and independent requirements
to berigidly exacted in every case.”) (citation and internd quotation marks omitted); see also, e.g., United
States v. Spinosa, 982 F.2d 620, 626 (1<t Cir. 1992) (“The affidavit must be viewed in its entirety, and
must be given a common-sense and redidic, rather than a hypertechnica interpretation.”) (citations and
internal quotation marks omitted).

The Stanton affidavit, viewed in its entirety as excised, contans more than unverified ad
uncorroborated tips. It reflectsthe reports of severa separate anonymous sources (whose reports tended
to corroborate each other) that 187 Pinewasthe site of cocaine-dealing activity or, a theleast, of activities
srongly suggedtive of drug-trafficking. Some of these reports were reveaed to have come from ordinary
citizens, who seemingly would have had no motivation to fabricate their complaints. As a capper, the
Stanton affidavit revedsthat police (i) conducted surveillance of 187 Pine, (ii) observed awhite male enter
and exit that premises within a three-minute time span carrying what appeared to be a plastic baggie, (iii)
sopped and questioned the white mae, retrieving from him a plastic baggie containing cocaine, and (iv)
obtained from him aconfession that he had just purchased the cocaineat 187 Pine. Thisinformation, inits
totaity, connectsthe dots sufficiently to demongratethe likeihood thet (i) the offenseof cocaine-trafficking
had been committed, and (ii) there was sound reason to believe that a search of 187 Pine would turn up
evidence of that offense. See, e.g., United Sates v. Vongkaysone, 434 F.3d 68, 74 (1st Cir. 2006)

(officers had probable cause to arrest two suspects when informant whose reliability previoudy had been
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untested made statement againg interest, bolstering his credibility, and officers own survelllance largdy
corroborated histip).

Evidence officers seized pursuant to the search warrant accordingly is admissible™

C. Cocaine Discovered as Fruit of Illegal Entry

With respect to cocaine seized by MacVane from the defendant’ s closet prior to issuance of the
warrant, the government invokes the so-cdled “inevitable discovery’” exception to the Wong Sun
exclusonary rule, see Objection a 19-21, which “recognizes that, if the evidence would have been
discovered lawfully, the deterrence rationale has o little basis that the evidence should be recaeived[,]”
United Statesv. Almeida, 434 F.3d 25, 28 (1<t Cir. 2006) (citation and internal quotation marks onitted).

The government bears the burden of proving, by a preponderance of the evidence, that the
inevitable-discovery exception applies. See, e.q., Scott, 270 F.3d at 42. “Theprosecution may not rely on
speculation but rather must meet this burden of proof based on demonstrated historical facts capable of
ready verification or impeachment.” United Statesv. Ford, 22 F.3d 374, 377 (1st Cir. 1994) (citation
and interna quotation marks omitted). In andyzing whether the prosecution has met this burden, a court
asks"three questions: firgt, whether thelega means by which the evidence would have been discovered was
truly independent; second, whether the use of the lega meanswould haveinevitably led to the discovery of
the evidence; and third, whether gpplying theinevitable discovery rulewould ether provide an incentivefor

police misconduct or sgnificantly weaken condtitutiond protections” Almeida, 434 F.3d at 28.

0 The First Circuit has recognized that there is a second prong to analysis of the question whether evidence seized
pursuant to a search warrant obtained subsegquent to a Fourth Amendment violation is admissible — whether thewarrant
would have been sought absent the illegality. See Dessesaure, 429 F.3d at 369-70. For reasons discussed below, |

conclude that officersin this case would have sought the warrant absent theillegal entry.
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The government argues that, even apart from any illegd entry, officers in this case would have
obtained a search warrant pursuant to which they inevitably would have discovered the cocaine that
MacVaneinitidly saized from the defendant’s closet. See Objection at 19-20. | agree.

The Firg Circuit has declined to impose a “bright-line rule’ that police need have been actively
pursuing awarrant a thetime of anillega search (or entry) to satisfy the requirement that thelegd meanson
which they rely (the warrant) be “truly independent” of the illegd conduct. Ford, 22 F.3d at 378.
Nonetheless, the Firgt Circuit has queried whether officers till would have sought awarrant independent of
the illegd entry (in other words, whether officers were prompted to seek a warrant as a result of
observations made during such anentry). See Dessesaure, 429 F.3d at 369. Inaddition, the First Circuit
has required “that probable cause be present prior to the illegal search to ensure both independence and
inevitability for the prewarrant search Stuation.” Ford, 22 F.3d at 378 (citation and internd punctuation
omitted).

In this case, dthough officers were not actively pursuing awarrant a thetime of theillegd entry, |
credit thetestimony of MacVane and Boucher that the decision to seek thewarrant was made during abrief
meeting of the surveillance team immediately following the Tarmey vehiclestop. Further, asl have dready
concluded, awarrant would have issued based on the Stanton affidavit even with the tainted information
expunged. Thus, | an satisfied that, absent the illegd entry, officers ill would have sought a search
warrant, and thewarrant gpplication would have been granted. The seerch warrant thuscondtitutesa*truly
independent” means by which the evidencein question would have beenfound. See Ford, 22 F.3d at 378
(“Itisinevitablethat the existence of probable cause would find fruition in theissuance of asearch warrant.
Thisis bolstered by the fact that there is evidence in the record, relied upon by the district court, that a

decision to seek awarrant had been made prior to the warrantless entry.”).
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Further, the government has met its burden of establishing that the cocaine in question inevitably
would have been discovered. Following issuance of thewarrant, athorough search wasin fact undertaken.
Even had the illegd entry not transpired, and even had the defendant not conveyed information regarding
the whereabouts of cocaine, hisbedroom closet would have been searched. Thecocaine MacVane saized
pre-warrant then inevitably would have been discovered, MacVane having found it upon a cursory initia
examination of the closet’s contents.
| turn to the find question: whether gpplication of the rule in this case would weeken Fourth
Amendment protectionsand encourage police misconduct. | find that it would not. Asthe First Circuit has
observed, this question is answered in the negative “where applying the exception would not act as an
incentive to unconditutiond behavior[.]” Almeida, 434 F.3d at 29 (citation and interna quotation marks
omitted). This, inturn, isthe case when the officers could have and would have, by lawful means, achieved
the same end that they accomplished by unlawful ones. Seeid. (“Because, asdiscussed above, the officers
would have eventudly seized the drugs by arresting Almeida (asthey had planned to do before questioning
him), they hed little incentive to try to obtain the crack through uncongtitutiona meanswhen alawful means
was reedily avalable”). So, too, here. Inasmuch as appears, in this case officers labored under the
misapprehension that securing a dwdling pending issuance of a search warrant is alawful practice. This
decison makes crysta-clear that it isnot. Here, asin Almeida, officers had means at their disposd to
achieve tharr ends lawfully: They could have applied for asearch warrant prior to entry, it would have been
granted, and they could have then permissibly entered the dwelling, forcibly if necessary, whereupon they
would have discovered the cocainein thecloset. They have every incentive, inthefuture, tofollow alawful

path in circumstances such as these.
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Nor, findly, wasthe conduct of officersinthis case otherwise so egregious asto judtify denid of the
inevitable-discovery exception. The Firg Circuit in Ford noted that it had been ableto find only one case,
United States v. Rullo, 748 F. Supp. 36 (D. Mass. 1990), in which a court had dedined to apply the
inevitable-discovery exception on the basis of creation of anincentivefor policemisconduct. SeeFord, 22
F.3d at 380. Inthat case, the Firgt Circuit observed, police had used excessive physicd forceto compd a
suspect to disclose the location of agun. Seeid. Although, in this case, the defendant asserted in his
memorandum tha officers were physcdly ausve, rude (eating his food without his permisson) and
threatened to arrest hisgirlfriend and place hischildrenin foster careif hedid not agree to spesk with them,
see Motion To Suppress at 2- 3, no evidence of any such conduct was adduced at hearing.

For the foregoing reasons, | am satisfied that the government carriesits burden of showing thet the
cocaine discovered by MacVane pre-warrant is admissible pursuant to theinevitable- discovery exception.
D. Remaining Fruitsof Illegal Entry

| turn findly to the question whether pre-warrant fruits of the illegd entry gpart from tangible
evidenceareadmissibleat tria. | readily conclude that they are not. Asnoted above, the burden restson
the government to demondtrate the applicability of an exception to the Wong Sun exdudonary rule. See,
e.0., Rivas, 157 F.3d a 368. The government raised only one such argument —inevitable discovery —via
which it explicitly sought admisson only of tangible evidence. See Objection at 20 (describing warrant as
“an dternative avenue that would have led to discovery of cocaine’). Even assuming arguendo that the
government’ sbrief could be construed as addressing intangibles(i.e., thefact of the defendant’ spresencein
the house and his ord statements), it is questionable whether the concept of inevitable discovery can
comfortably be stretched to fit such evidence:

In response to our inquiry, the government was unable to cite to any decisonin
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which the inevitable discovery doctrine was gpplied to admit statements, as distinguished
from physcd evidence. While we know of no articulation of the inevitable discovery
doctrine that redtricts its gpplication to physicd evidence, and we are not prepared in this
caseto enunciate such acondition, it ispatent why caseshave generdly, if not dways, been
S0 limited. A tangible object ishard evidence, and absent itsremova will remain whereleft
until discovered. In contrast, a statement not yet madeis, by its very nature, evanescent
and ephemerd. Should the conditions under which it was made change, even but alittle,
there could be no assurance the statement would be the same.

United Satesv. Vasquez de Reyes, 149 F.3d 192, 195-96 (3d Cir. 1998); seeal 0, e.g., United Sates
v. White 339 F. Supp.2d 1165, 1176-77 & n.56 (D. Kan. 2004) (government’ s assertion that statement
admissible under rubric of inevitable discovery misplaced; doctrine applies to physicad evidence, not
gatements). Assumedly for this reason, courts have gpplied a related but andyticdly didinct test in

andyzing whether satements are admissble in the face of the exclusonary rule, querying whether the

circumstances were such as to dissipate the taint of the violation

Since Kaupp was arrested before he was questioned, and because the State does
not even claim that the sheriff’ s department had probable cause to detain him at that point,
well-established precedent requires suppression of the confession unless that confesson
was an act of free will sufficient to purge the primary tant of the unlawful invason.
Demondirating such purgation is, of course, afunction of circumstantia evidence, with the
burden of persuason on the State. Relevant consderations include observance of
Miranda, the tempord proximity of the arrest and the confession, the presence of
intervening circumstances, and, particularly, the purpose and flagrancy of the officid
misconduct.

Kaupp v. Texas, 538 U.S. 626, 632-33 (2003) (citations and interna punctuation omitted).

While the government does assert, in response to the defendant’s clams that he was not

adminigered Miranda warnings and that his confesson was involuntary, that he was read his Miranda
rights, which he voluntarily, knowingly and intdligently waived, and that he voluntarily confessed and
consented to alimited search of hiscloset, see Objection at 16-21, the government makes no argument thet

the taint of any illegd entry had disspated sufficiently to permit admission of the defendant’ s tatementsor
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evidence of discovery of hispresenceat thehouse.™ Inasmuch asthe government, which bears the burden
on thisissue, has articulated no basis for admisshility of intangible fruits of any illegd entry, thet evidence
must be suppressed. See, e.g., United Sates v. Patino, 830 F.2d 1413, 1418-19 (7th Cir. 1987)
(halding, in caseinwhich government argued that defendant had consented to agents' presencein her house
for two hoursfollowing illega entry but failed to* addressthefruit- of-the- poisonous tree issue, despitethe
fact it has the burden on thisissuel[,]” that government failed to carry burden of showing “asufficient bresk
in events to undermine the inference that the confession was caused by the Fourth Amendment violation’;
givenintimidating display of illegd force, defendant’ ssubmissvereactionsmight well have beentriggered by
illegd entry) (citations and internd quotation marks omitted).
[1l. Concluson
For the foregoing reasons, | recommend that the Motion To Suppressbe GRANTED in part and
DENIED in part. If thisrecommended decison isadopted, thefollowing evidencewill beinadmissble at
trid in this matter: (i) the fact of officers discovery of the defendant’ s presence at 187 Pine on July 14,
2004, and (ii) statements the defendant made to officersthat day in hisresidence, prior to asearch thereof
pursuant to warrant, concerning hisidentity, the fact of hisresdence a 187 Pine and his knowledge of the
presence of cocaine in the house.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or

|t isdoubtful that, if the government had advanced such an argument, it would have been successful. In circumstances
such asthis, in which a statement or consent to search has been extracted immediately following an illegal fordbleentry,
the giving of a Miranda warning has been held insufficient to purge the taint of that entry. See, e.g., United Satesv.
Robeles-Ortega, 348 F.3d 679, 684 (7th Cir. 2003) (“Thereis no reason in this case to believe that [the defendant’ s] written
consent was independent of theillega entry. It was obtained almost immediately after that forcible entry into the home
and subsequent show of force. As with confessions given after Miranda warnings, that consent alone does not
necessarily purgethetaint of theillegal action.”).
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proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if any issought, within ten (10) daysafter
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
thedistrict court and to appeal the district court’s order.

Dated this 1st day of March, 2006.
/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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